ts 


a “SUPREME 


the Court. “This is an -appeal-from 
by the court of the Cont 


correct 


_ firstdistrict, by which an injunction, previously incriminal pro- <4 

“and, condemnation of his. slave,,was had, before 
q Thomas C. Nichols, a justice of the peace, assist. — 
by three free-holders on a charge of larceny, 
cording to an act of the territorial legislature, coms 

monly called the Black Code, at the relation of thie, 
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306 CASES. IN SUPREME counr: 


by of justice and free. | 
holders, the plaintiff ‘isideprived of hisslaye,.whe 
is confiscated to the. use.of the defendant ; thisis 
complained of asicontrary to law, and the »petition 
Not support the allegations. in the petition; but q | 
ghews that the slave was: sentenced to corporal 
punishment, and the master*adjudged to pay five ; 
hundred dollars, without, saying or for 


 imawhich the case comes before them, cons- 
“titutes it evidently a’ criminal proceeding? ‘ahd it 
been. already determined after a long’ 
solemn argument, ante 42, Laverty vs. Duplessie, 
that our’ powers do fot extend to the cotrection q 
of errors, ‘which may possibly happeri in the courts 
“of criminal jurisdiction of the state. 
_ Every, step ‘taken, proceeding inthe 
is directed against the’ Justice. It q | 
pretended that “Blackman ‘hag ever hadi’ the negro 
possession or exercised ‘any act of ownetship, 
Should he’ do $0, rhe may, be sued by the appellant. 


attempts to issue. anexecution on, the vague, 


40 ment of the Justice ‘of the Peace, the plaintiff 


a 
i 
f 
— 
. 
4 
A 
— 
$ 
: 
= 
¥S 


¥ 


By the "Court “Francis Bermudez, -repre- The land 
“sented in this’ case by the syndics of his creditors, meer 
obtained from the king of Spain in the year 1799, 
a grant of nine superficial arpens of land in a place ne a ne nade 
called; in. the grant, the commons of the city Of breach of the - 
Néw-Orleans. The grant was, solicited. for. the 
_ express purpose of. establishing thereon. a’ manu- 
the bleaching of wax ; and was 
‘ployit to any other: use,.it_ should. return to 
former state of royal demesne and commons. 
te Governor of anil Gi” 


bd the grantee to clear the ‘premises and. to. leave 
‘unoccupied and free, The Grantee took 


4 


against the. syndics: of Francis Bermudez, alledg- 
he liad forfeited his grant, and’ praying 
might be comipelled to remove from that phite, 
aiid toleave it free for the use of the inhabitants,” 
-orin case it should not: be' found that he had’ in. 

“enjoined not to dispose of the land except fir thie 


asvto the forfeitiire, enjoining them”? 
at the sate time to confine themselyes within the — 
bounds and conditions of the grant, and recognising. 
of the corporation of New-Orleahs to 
“repossess themselves of the land, in case they should” 
infringe those conditions. From that : judgment 
sthe Mayor, Aldermen and Inhabitans have élaiméd 


Te pain, in order to right of 
actioni against the grantee of this lot, have thought 
résort toa variety ‘of proofs, ‘the fesult, of 
which is, at best, that a Certain indefinite portion’ 
in the neighbourhood of New-Orieans, 
_ ‘was considered, first by the government of France 

subsequently by that of Spain, as, thie com. a 
of ‘the city, of which’ ‘commons, . ‘however, 


the sovereign. seems to have retained: the of 
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New-Orleans were possessed‘in their ‘own’ Tighit, Ms vow te: 
of enjoyed pretatiously the pdsstesion ofan ide. 
finite and undescribed portion of land called’ ‘the 
scommmons. The enquiry ‘taust be confined tothe 
(‘particular spot on which this grant was IGeated. 
‘In the graiit itself it is acknowledged that this spot — fx 
4s situated in the commons of the city of New- Or- ‘ 
Jeans ;. it is further said there that if the grantee. ‘ 
"does not comply with the ‘conditions ‘imposed 
him, the Jand. shall return’ to‘fts formier state of 
commons. tis even Tecognised in that 
‘ment that, in such case, the Cabildo together wit 
_the’Goyernor have a right to comipel the granfee'to 
"lear the premises anid leave them free for 
‘use. But the difficulty is that‘ this land: is also 


Called royal, whéreby it. should seem that the 


to be,-the worst conclusion which can* be 
drawn therefrom against ‘the city of 
_ is that they had not that kind of possession’ ek OS 
the consequence of an absolute tight of ownier- 

ship. Yet, the’ sovereign having never thought — 
- fitto exercise any-further’ right over these com- 


been recognised and confirmed by the” successor 
that Sovereign, the 


mons, and the claim of the city ‘to-them ‘having 
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eat 


having never ceased to:bé 


oF tual right, to repossess themselves. of a part there 
of granted’ on certain. conditions and 


La the rightful possessors of that land, and their even, 


Mayor, Aldermen and Inhabitans of New. 


were, therefore, the proper parties to 


is. this grant forleited 2. Is it true, 
has failed to comply with the condic- 


_ tions imposed on him ?’ Upon this fact, the evis a 


dence’ does by -no. means’ support the ‘allegation. 


of the appellants. ‘It appears that Francis Bermas 


has kept constantly o ott hissland a certain 
ber of bee- hives : : it is said fifty or 
he has continued bleaching wax to this: very day, 
The grant does not specify what quantity of wax 
he shail be obliged to bleach, It is clear from the 
documents exhibited in the cause that the aie 
of this establishment was not. the paltry produce. 
- which it might yield, but ‘that it was intended as 
, an example to those who would attend to that 
- Branch of industry, so that. wax might become 
-an article of, exportation in- the: commerce 
Louisiana. 

“Tavs far the. the grant tes been 


a - fulfilled. But, it is said that the grant Is forfeited, 


the land has been: employed to an other. 


‘ 
‘ 
- 


‘Without examining whether the whole of this lot 
serve exclusively to the’ manufactory Of 
‘wax, it appears that nothing ‘moré than an ‘attempt 
ever took ‘place, and’ that 
the: project ‘was ‘abandéned ‘before it was caftied* 


must fail altogether :_for their prayer for an injuinc- 
tion is both without motive aid without object;9 
without motive, for, 
$nftinge thé conditions of his grant, they havea. . 


‘thing to ask of him 5 without object; for afi injaimes 


"ition: to hint aot to iftitige those ¢onditions would 
nothing 'to his ‘obligations, 


in substance) must therefore 


‘By the Court. The he 2 
"Parish Court from ‘whence this-ippeal is brought, sea, 
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tiet reqover from them, 557, 95 cents ; thelr petition 
contains, two, counts, one to. recover, the sim 
of money aboye. stated, aS. ‘being ‘the. amount 
which, the appellees are liable to to..them.on 
aceount ofa general average on the ship Remittance 
war of which they state. themselves to haye 
“ Sehaiged the been agents and consignees ; the other to recover = 
on.a transaction, .or compromise, made 

claim against the appellees, for their proportion on of 
.contribution, are the. following :_ “The 
bound: on, a. voyage from the. port of | 
shipped.on: board, of her.300 bales.of cotton, 

on a certain. day, not ascertained in the 
pleadings, procéeded.on her voyage; ‘but 
- got qut of the Mississippi, was turned back by 
of the customs, in of 
passed..by , the legislature.of the 
inited States... Upon, the expiration of that, act 
‘she again proceeded, om he said. voyage ; but was 
~ still. in the Mississippi, when: the declaration of 
war by the United States against Great-Britain, 
reached. New-Orleans. this occurrence, the . 
rae. HRS. appellees and other shippers of property, onboard - 
-of said-vessel, requested of the. appellants,, that the 


sy Ship, should be ,stopped. from... proceeding onher 
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OF THE OF LOUISIANA. 


withesé facts tes the deci-- 
of the court, is to determine whether ot‘ riot; 
bound to contribute»to the: pays: 


srient of the expentes incurred: by the appellant on: 
q the: -vessel,' as ja. 

ethbargo of detention of a ship!by the orderd of a | 
 sovereign power; ih cases Tike the 
there-no other Circumstance “in this ‘¢ise/except 


the embargo, there would ‘be ‘no great difficultyin 


settling *thepoint >it having 
_ veral of the state.courts of the United Stateswthat 
expences occasioned by the detention of vessels, 
iwv'consequence ofembarge’or ordersof asovertign 
power, are not to be brought into generakaverages 
and-certainly this court cannot take:for their guide, 
in'eases suchyas the one now under discussionyother 
fuiles/'than ‘the decisions of enlightened:tribundls, 
to” the’ same sovereignty, tinléss'they 
Should'be found’'to be in oppositionto 


hate and positive ‘law,’ according: to the’ provisions 


of which: it ‘tovadnii- 


stated by theappellants'in 
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has been decided in the Supreme Court ‘Of the. 
state’ of New-York, in the. case of Penny al, 
vx, v8. the New-York: Insurance Company, repotted 
3: Caines’. New-York Term Reports, 155. The, 
as _ same decision is tobe found of the Supreme Court. 
‘of Pennsylyania, in the case of Jones vs. the Instee 
rance Company of North America, & Kingston 
Girard, reported in.4 Dallas, 246 &F 274. In 
”\ the Ordinance of Bilbao, chap. 20, no. 18 & 19, 

different rules are laid. down, , whee the 
‘adjusted and settled: by. the -month, and the 
other when-it is not: in thelatter.case, which is 

similar to. the one. before'the court, the. expences 

of the »vésseloccasioned by an. embargo do 

apd occurrences. of human 

that it is almost’ impossible to find two-cases: 

‘The ship, concerning which the 

phesent: contest originates, was first. stopped and 

‘detained’. in. consequence the embargo law; 

- afterwards. she was: brought from the: Balize to 

: in: which she was laden, 
in consequence ‘of the declaration .of war, by the 

United States against Great-Britain; one 
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request of the shippers, and -by “the eonsentuof 


the appellants.and muster. Had ‘the: ship 


suffered to proceed on her voyage, to thé port” 


declaration: _of war, this would have’. 
been in violation of the general 
law of fations* which interdicts all commercial 
intercourse. between the citizeps or subjects 
__ states at war with each other ; ndneé can be'lawfully 
tarried on except by the special ‘permission of the. 
_ belligerent sovereigns. ‘This. state of war, haps" 
has been made for Carrying 
merchandise, and the port to which the ship\was 
belonging-to the sovereign of state against 
whom war has been declared by that: from. which — 
‘she is about to sail, dissolves the contract; and — 
merchant must -unlade ‘his goods and ‘the 
owners find. other émploy.ment for their ship, This 
"rule is laid down in Abbost on shipping 455,as.clear 
‘and certain; if wartakes place 
-mencement of the voyage, the same author.states - 
it as probable that the same principle would apply 
tothe same évent, happening after the:commence- 
“ment and ‘before the completion of the voyage, 
‘altho’ a different rule is established in such 
the French ordinance. On examining this 
ordinance it is found, ‘to apply to. vessels actually — 
en route, on their voyage, and ought perhaps to 


. 
he 4 
4 
4 
| 
Pe 
| 
| 
— 
4 
| | 
— 
4 | 
Rigs 
‘ | 
“4 . / ‘ 


ai. - rhouth of the river, she was not compelled by. 

to return, but was brought back by thecons 

all parties “concerned in’ the transaétion: 

which seems to amount to a dissolution. of the 

@ontraet by the'act of the parties ‘themselves‘or at 

least/leaves the. affairs. of the'ship to ‘be governed « | 

the same rules, which would have been binding 

inthe case, had she been found by the declafation,. 

war in’ the lading port. If so, the contract: for) | 

conveying: the’ property ‘may be considered’'as 


In all a nation : 


calamities and’ sufferings, without any | 
¢riminality on the part of any particular individuals, 
appears just, that each member of the ‘society 
ss should bear that portion of them which may fall <7 
tohis share. however just necessary it 
be, is properly considered as ‘one of those evils - 
which are for the most part general i in their opera- 
‘tion when it happens, every one must ‘bear® the 
‘inconveniences it brings upon hin the: shipper 
guffers’ from ‘losing the benefit ofa market’ for his q 
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 gotextend to: thi 


previous to ‘the embargo” 


way whatever but; as observed by the coun- 


‘sel for the appellees, entirely forthings indispensa: 


‘bly necessary to enable: her'to imake’ the jntended 
withim-any: of the rules, relating to general average. 
regard to the item in the account annexed 
petition, relative to therepressing - 
the-cotton, it’ caw strely form no part-of an” 
“estimate in a’ gross average; but‘one’ or! other 6f 
‘parties, shipper‘or owner, must ‘sustain’ the, 
sis 

appelants.have ino to reedver onthe. 
aaa count in the: petition, as on account of a’ 


_ transaction or agreement bétween the parties; the 


evidence in the cause does not prove‘any: agreement — 


of this kind : but if they have any just pretentions . 
‘toobtain judgment ‘in their favor ‘on this confit, it 
‘must’ be as on a compromisé,’ as. ‘called’ inithe, 
Civil Code, which isa 


his subject. Two important ones among 
“then: are those,’ 1. the power of the arbitrators does 


“which are not included'in 
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ofewar were laid out for the. benefit of the shippers 
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CASES: IN THE SUPREME COURT 


tion of general question, it is contended that 
the appellees have been properly condemned to 
“the debt claimed by the appellants.’ So far from. 
* this being binding on the appellces, it is seenthat 
cause of action, between the parties, has never 
‘specifically submitted nor determined on 
‘the arbitrators. They ought to: have been 
sword. They have not been. ‘The court is‘ of - 
opinion that the appellees have no right to recover 

either count in the petition, and: does, therefore, 
@rder and decree that the judgment of the parish | 
Court for the parish and city of New-Ontean, 


ig 
always submit-@ppellant, founded on an open account which a 
"balance is established against the appellee, was, by 
consent of parties, submitted to referees chosen’ a 
apn, scot by themselves. It is said, in the rule, that those. | 
cial demand. feferees dre to examine all the matters in difference 


chetween the parties, ‘and that their teport-ghall. - 
. doe made'the judgment of the couft: The report 
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but its confirmation having been objected to ‘by’ 
thought fit to enquire into! 
the merits of. ‘the case 


tion;of the act. regulating: the practice of the: late 


‘superior court, but a submission of the parties to 


¢onstitutional judges the other by’ submitting 
‘the difference to judges: chosen by the parties 


~~ of these two ‘modes, provision is made by ‘law. - 


ings there established. If they choose to deviate 
from them, the constitiitional 


Tend then stieir assistance. 
Waar, havethe parties in: the 
They have come before the court of the 
first district for. a settlement. 
But, pending thie suit, they agreed to.refer.the- - 


dates to’ eniquire .into-the merits of this report 
because this was not'a meré reference of atcounts 
by-the court itself, as’ provided for by the 20th. sec- 


Parties are bound to follow the course of proceed- 
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CASES, IN. THE SUPREME courr 


whose Teport should be. made the 
Taent of the The question then is; does , 

this amount toa submission: which.took the cjser 
from. the, court tc to lay i it before arbitrators ? Oris: 
nothing more than a teference subject the: 
further approbation or disapprobation of the court ? 2 


Thati itis not altogether sucha referenceas i is provi-, 


superior court is.very certain; but it is equally’ 

true that: it bears as little resemblance to: the! 
submission or compromise by. which. the: parties 
ggreeto:have their disputes settled by: 


WirnovT adverting to the 
ces distinguish this case from a case of 


_ referees derive their authority from the court, 
while. arbitrators. derive it from:-the parties ; that 
referees are appointed to report to the court their 
opinion, while arbitrators are authorisedeto act as 
Judges themselves and actually, do. Pronounce 
judgment; that in the»case of an arbitration the 
award/is a complete and final decision; after which 
iin application'to. a court of justice is resorted. to 
the only purpose of obtaining its assistance for. 
execution . of the award’; while in a: case of 
referénce, the confirmation - of the report by: the 


~ 


‘ded.fér by the act regulating the practice ofthe 


thantheir constitutional judges,» 


arbitration, itis sufficient to observe that here the 
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‘may give to the words of the rule 
which it is said that’ thé réport shalfbe shade 
judgment of the Court, still a/réport,” anid: 
become a judgment, until the Court is’ $a. Aa 
~tisfied of its justice and ‘cortéctnéss. 
countries where the practice ¢ of such references eo: 
2 customary, ‘the judges preserve the right of with; — 
holding their approbation of the award, where 
‘erroappears on the face of its. 
Tue District Judge,, therefore, not only bad a. 
to. enquire into this, report’; but it 
- his duty to satisfy himsélf of its correctness, be." Fhe Sa 
fore he’sanctioned it.” He did so, and found it 


just’ to confirm’ it only in’ part. ia itd. 


that on ‘such part, thought fit to ‘feject; 


refed the which one of 
thishe would have erred, had 


"proposed been such as might “have thrown. 


some light on’ the matter. But. it’ being relative 
_ to ‘a question, often investigated by the courts 
- of this’ country, to wit, whether, according to -. 
thé custom of merchants here, interest may “be 
tillowed ‘on ‘open accounts, where the parties 
‘ made’ no: corivention ‘to: that effect, thé District’. 
Court may well have refused to hear any 
further on the 
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be that custom; interest upon cunning: 
J counts..cannot be allowed by courts of justice, | 

except from. the time judicial demand, 


where the understanding of the parties as, the . 


By ‘Court. “This. is an from the. 
elusive” deci- District Court for the first district, from a deci. 
which the court annulled an order;.pres 
| ‘viously made in the suit, requiring a meeting 
"the ‘creditors of the appellant. The order of reversal 
obtained at the instance of James A. Brooks, 
sppellant to shew:caase, 


of the court below, is not such a one, 
as comes within the rule of thé:act organising the 


-in the suit, and-will go:to deprive. the 
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or: THE LOUISTAWA. 


‘the tecord, that the ‘appellant filed his petition im | 

district court, praying an order for the fneeting 
his ‘creditors, ‘for the putpose: of making to 

them’ Surrender ‘of: his property, called'in@ur- 
a- voluntary “stirrender.’ “But; before the 
“Meeting took place, 
the court} it was.reversed and annulledithe mian- 
above stated. It’has'been admitted, 
"ciple, andacted on'by the courtsofithé late terri? 
‘and'those of the state at. this timejand hag 
‘heretofore been contested, that in'ourlaws,- 
regulations to be found applicable'to 
two kinds ‘of debtors,’ such as are in actuak cus- 

tody, and such as are not: ‘for the first class, 

vision has been made by an’act of the'late: Terri 
— torial Legislature : the ‘measures, necessary - 
the lattér to -pursue, are directed by. the: general 


It is allowed to principle 
q of ‘those laws that the honest: and ‘mfortunate 
7 debtor may’ make-a voluntary surrender» of his 


A to’ aceept, unless has’ been guilty of ‘frand.i - 
effect of such ‘surfenderis‘to Secure his 
from: arrest; but not to-free 
~ the*paymient /of'any. deficiency, arisingfromethe 


discharge, of his debts, unless: he. 
by his creditors in. the. manner 
Tar. appellant ‘that: by” 
reason of: misfortunes and. disappointments. in | 
business he is unable to pay his debts :”” accom 
his petition, with a bilan, the usual 
form, of debts and property. In the record, which 4 
comes up to this Court, nothing appeats, con- 
tradictory to the’ statement. of the appellee’s. 
tion, which attributes to misfortunesand disap. 
pointments. his inability to.pay. his debts ; .and he. 
Must be presumed. to be honest, until the con- 
trary is;-proved in a legal: manner. If a,debtor 
acts so. improperly, as to deprive. himself of the 
_ benefit of laws made for the honest and unfor-" 
tunate;> it appears the court, t the: most proper» 
time, .to establish” such. conduct against 
~ would be, after a meeting of his: creditors : ama- 
jority,,of whom, aceording to eertain rules. ‘esta. 
hater blished by law, is authorised to.control and govern 
: ‘invall matters relating to the affairs of the insolvent. 
"This may be done, hy opposing the homologation’ 
of the propeedings on legal. grounds, or 
and. proving. frauds.committed, by him; 
_and..perhaps. this. suggestion, and: proof,.of dis-» 
honesty, on the part of the creditors; may be made q 
any one of them, even before.the meeting; but. 4 
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in the present. case nothing of this sort hasbeen - 
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OF -THE STATE OF LOUISIANA. 

isitherefore,, ordered. adjudged-and-deerced Bast 
by, this Cour, that the decision of the District 

Court which annuls the first order made inthe case; , 

be peverecd ‘That, Brooks pay: the 
costs, and that this certified to the 


The 

of exceptions, taken ‘to the’ opinion’ of the Judge ferior bu 


q the District Court for the first. district, 
"refusing to grant’ a venire'for a special in dia 


within the discretion of the Judge: below, 
to grant, or not to do so, the process claimed’by 
plaintiff and altho’ we mighPand shouldpro#’ 
- OCbably differ from him in the construction given to’ 
the'law, on account of which ‘he refused it’; 
appears'to us that it would be improper togiye 
opinion, in any case opposed to the decisions 
ofthe judges*of the courts from whith an appeal®@ 
q lies, in which we have not the power to enforceour: 
judgment. This ‘court cannot control the = 
sions of: the judges of the inferior 
a matters depending’ solely on: their discretion, 
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CASES! THE SUPREME, Count a 
“Lar emotion fr mint be 
é 
TILLERE AL: vs. ‘BROGNIER. 


Carraby, N Fortier,. Daniel Cla 
party may John Blanque, John Soulié, MRenys. Delaronde,. 


cant, Before it 


is helmet Delino and Bernard. Marigny filed their’ 
ini the Court of the First District, (in behalf 
themselves and such other. of. the. parties 
‘terested, therein named, ’as should make. themsel, 
‘(yes parties to the suit) stating that, some time in 


the. month of May 1812, Ambroise Cuvillier, 
being} indebted to Brognier Declouet, in. a-large 
“gum of money, for which he had given a mortgage. 
endorsed h@es, applied to .the petitioners. 
"severally and to Michel Fortier, Charles Jumon- 
“wile Devilliers, ‘J. R. Ducros the. father, Pierre. 
-Sauvé, Louis Habine, Jean F.. Pizerot, Jean 
* Delasize, Michel Zeringue, the widow of Ro- 
Ayart, Bernard Bernoudy, René T 
-Harang and Joseph, Montégut fils, and - 
Fequested them to take an- assignnient of the 4 
mortgage and ‘endorsed notes, and each of them. to @ 4 

_ ‘give to-the said Brognier. Declouetyhis note for 
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on age s STATE OF LOUISIANA. 


accede, provided the ‘said: several pefsons named 

“hould be subsequently arranged to their satisfac- 

_, tion by-the said Brognier Declouet: butithe peti-. 

sioners expresly alledged> that they: made-mo “= 

a agreement - whatever, with the said Brognier.. 
4 - ¢louet, and that they. considered themselves ‘as 


fully at liberty to execute or not to execute the 
any time. before the of the act herein 
Prat, to the of the 


arrangement, and to.prevent the trouble 
collecting all the parties at the same time, at the © = 
r separate promissory notes payable to the said __ an 
rognier Declouet for the sum of one’ thousand 
that is tosay five hundréd dollars, payable 
the first of April: 1818, and 500 dollars payable 
first of April 1814, and deposited thesame ins 
hands of Michel de Armas, Notary'Pablic, 
retained by him in: deposit till the said pro- 
posed agreement should be carried into effect: 
‘Taat, some time after, Michel de Armas 
“drew an act which he entered on the records of- 
his office, dated the’ 2d. day of June 1812, which 
was. signed ‘the’ pétitioners J. Soulié, J. 
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above named, a’ debt of twenty-seven ‘thousind 
dollars, due him by P: A. Cuvillier,* forthe . 
ve. , balance of ‘the price of several’ parcels” of 
‘being part of a plantation, which he ‘had 'sold'to. 
the said Cuvillier, evidenced by five notes of five . 
thousand: four -hundred dollars each, of the said 
‘A.’ Cuvillier, endorsed by (Alexander St. . 
Arhand ; the payment of which was further secured 
amortgage of the premises. One of 
hotes had been. already duly protested and judg- 
“ment obtained, against the“ maker and eridorser, 
execution levied on some ‘ofthe 
endorser : cat the same time the transferred to 
persons above named Brognier Declouct’s 
ight of mortgage on: the land sold to Cuvillier, 
 Tuar, after these signatures were affixed and | 4 
before any other of the parties had signed, Brognier : 
Declouet directed the Notary to make an alteration, 
Written in the margin’ of the act, providing’ that 
any of.the notes of the:persons above named, 
were. not ‘duly paid, Brognier Declouet would 
| exercise, for the amount of such unpaid’ notes 
his-right of mortgage on: the notwith- 
Tuart J. Blanque, ia Soulié and Daniel Clark, 
being apprised of the said altera- 
tion, went to the Notary’s office, and struck out 
signatures of their respective names, from’ the. 


: 
> 
Ja 


season of he act pnd nt signed 
the same, they broke: off all: negociation on the 


AL. 


subject, and directed the said Notary not;to deliver gis 


Tuar, after they. nd thys expressed, ‘ther 


to.accede. to, the propositions made.to. 


them by Cuyillier, Brognier Declouet procured 


Notary; which he executed himself and. which was 
‘also vexecuted: by Delasize, Montégut, fils, the: 

widow. Avart, René: ‘Trudeau,Jumonyille de 

Villiers, Michel Eortier and Son, R..J. Ducnos 


qnd:Pierre Sauvé, the making of which instrument 
neither authorised; nor was the same accepted. 


by the petitioners, and that as 


notice. of the said instrument being drawn, 


Blanque, Bernard Marigny and Antoine Caraby 
went to. the. said Notary’s dffice. and protested | 


‘qnother act.to:be entered on the.recotds of the 


said instrument and requested the 


~ngtice of the said protest to the parties, mentione 
“nthe second instrument. 


Ay 


aforesaid circumstances, B, Declouet had prevailed 
~~ on the Notaty to surrender to him the notes placed — 


in his bands, concluded with prayer, that he 
might be decreed to restore to, the petitioners i 
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CASES INTHE ‘SUPREME COURT), 
ini the’ ‘petition,” sets forth: that the notes 
‘therein: tientioned ‘were placed’ in the hands 
‘Michel de“Armas,. to be delivered to the defen. _ 
dart, on his procuring the release of a judgment 
‘had against Cavillier and St. Amand, as 
gélated to~the fatter, his. transferring ‘to 
said Villeré and others all ‘his right to 
_ mortgaged premises, by which the payment 
was secured, and on his delivering to the Notary, 
for the use of Yilleré and others, certain notes 
Of said Cuvillier: that aecordingly he had procur- 
the release of the, judgment, executed’the 
transfer ‘and delivered ‘Cuvilir’s notes, | 


which been ‘ordered,’ But, by 
“‘miutual consent the new trial ‘was’ waved, judg. 
was entered. according | to the verdict, and 


was agreed that the @épositons of 
tnd Michel de Arrgas should.accompany. 
ee _ the record, with the certificate of the release of 


the judgment, ad be tken asa statement of facts. 
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ov THE STATE oF LOUISIANA 
Bierre -Desse “snaketh: oath, 


“48215 Brognier -Declovet negociated: tor 


March 1812, which was protested at: maturity. 


when, Cuvillier proposed the following terms to 
Brognier, via, thathe would pay him $22,000 in 


Mates. of several individuals payable to: Brognier’s 
Forder one half in. April 1813 and- the other in 
April. on. condition. that. Brognier , should 


q -educe: his.claim then.existing against Cuvillier 


from, $27,200; to $ 22,000, that Brognier should 


assign -his said claim of $27,400. to the 
bers. of the notes Cuvillier stipulated tagive him: 
Brognier reserving. ta himself his: martgage on 
the property he had sold to. Cuvillier, 
payment of any of said notes... : 
Cuvillier having informed. ponent that 


Soulié was one of-themakers of said notes 
find the syndic of thevothers,) and, would defini 


"tively conclude the bargain, deponent spoke. to 


Soulié who informed him he might consider the 
_ “matter. as concluded and desired deponent to 
pend his. execution and 


Amand. 
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note of -P. A. Cowvillier endorsed by “Alexander 
Sti Amand: for $ 5490, ;payable the, Ist. of 
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et to have the asignmbient drawn aniddeposit tic noted? 
mhich Soulié “accordingty did; except: a “few: that & 
THAT Soulié required ofhim, the deponent, that 
should leave with’ the: Notary’ dnote, 
for 5400 endorsed ‘by ‘St. desired 
‘Notary ‘to ‘deliver’ the notés’he had lefe'with hitty 
té Brogniér “Declowet; as a8 ‘he should have 
‘signed in favour of the’ makers’ of the nbtes “afi 
@gsignment of his claim against Cuvillier fot - 
andl deposited Cuvillier’s notes complet: 
ing ‘that sum. ting 
Pita t Cuvillier and to 
his right of jutdicial mortgage on the lend of 
Amand, which deponent did, on the assurance — 
Soulié gave. him that the matter was concluded, 
‘and that the payment of the note of'which depo - 
was the bearer was sectired 
the aforesaid notes. 

“Montégiit son, ofthe makers ‘ofthe norés/had 
‘deposited with’ the Notary “his own ‘notes, com- 
pleting ‘the “sum ‘of $'22:000) apprised Brogniet 
“Deélouet, who went 'to déposit Cavillie?’s tiotes 4 
_. and ‘sight ‘the assignment}> that Brognier having 
yead the act and perceivinig'that it didnot containvan 
hint his tien on the pro. 

sold to Cuvillier, in case any of the'n6tés. 

was to féceive was not paid af fnatufity; seit - 


4 
} 
‘ 
3 
‘ 
5 
‘ 
j 
j 
} ‘ 
H 
we 
ae 
H 
er 
4 
} 


according 
the Subscribers Of the notes, being presentyobserve 
a without any thing mote’ said'ot dénesthe Notary 
iniserted'the chiust in the margin ofthe det, reserve, 

to himself, as he said, ig. 

| pone on @¢ross-examination; <> 
q He was empowered by Brognier: Declonet. 
trea with Cuveillier, in regard to’ the 
treated "with: on the assurance Souhé ‘gave 
bith. he might do so, as the greatest patti ofthe 
“notes of ‘the assignees were already 
hands: He considered Cavilliet, ag the principal 
arid tmost interested, tho’ not a contracting, party, 
He considered Soulié (as the representativeof the 
makers of the notes proposed ‘to Brognier: De- 
clone, by Cuvillier) as: the - contracting party: 
Soulié having . told. him that he had been. orall¥ 
a empowered. by the assignees:to treatfor the pur- 
chase‘ of the claim: he had not discussed. the 
conditions with: Soutie. had: beenthe holder» 
q ‘note of $5400; drawn by Cuvillier tothe 

order 6f St: Amant, payable on the Ist of March 

48 12: declined to say categoritally. whether’ 


he was stilithe holder of. cit ‘at the. He’ 
could: not recollect ithe precise time, -when:the 
notes were: deposited with, de, Armas... He did 
not know. who hadgiven to de Arias note of 
the'conditions to, be inserted. inthe notarial ins... 
trument; buthe heard. Cuvillier, Brognier De, 
glouet and. Soulié, in,,behalf of the assignees, 
giving’ directions. on that subject : but he did. not 
recollect whether the latter gave any. directions till, 
after the act was drawn out. He was desired a 
Brognier- Declouet to. attend to. ‘the > 
of his rights in theact. He considered Soulié to 7 
the same. powers from. the assignees, 
himself had from. Brognier Declouet and ‘ima. 
powers were sufficient to bind Bro- q 
gnier Declolet, who did not consider. himself safe” 
without the clause which was inserted, at his sug. 
gestion. He knows not to. what person. Brognier- 
Declouet “proposed. the addition. of this, clause. 
He had: frequent conversations, with, Soulié, i in, 


. 


month of Muay, eighteen. 
hundred. and. twélvey Peter Ambroise Cuvillier 
and Peter Desse eame to my. office, and: the-for. 
delivered. to.me arough-draught of an.act by 
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a that Brognier Declouet should ‘have dodged ‘into. 


of ‘of twenty-seven thousand dottars 
due to ‘him, by the said Cuvillier, in’ favour 
"twenty-two individuals thérein nanted, who ‘stipus 


~ as ‘assigneés fot the stim of 
sand dollars of said twenty two individyals on 
q 7 giving two: “promissory notes of five hundred 


dollars‘each, ‘the one ‘payable on the first’ of 
following, and the other on the first of April inthe 
year eighteen hundred and fourteen: 


Cuviler ‘having directed mé ‘to transcribe: the, ig 
notarial registry, T didit_ on the 


second of June following ; ‘that some- days after. ~ 
one of the adsignecs, and Pierte ‘Desde, 
my office and the former, after having 
read and: signed the ‘said act, delivered to me a. 
part of the promissory notes drawn the assi- 


tellin me that, after Cuvilliee should have 
telling 


delivered tome the other notes, thdt the judicial 
_ mortgage registered against Cuvillier’ and St. 
_ Amand should have been raised, asto St. Amand, 


hands’ the notes of Cuvillier, ‘endorsed by - 
‘St. Amand, and signed the aforesaid act, Imight 


_ deliver to him, the said Brognier Dedlouet, the 


notes of the twelity-two individyals above men- 
‘tioned: «and P. Desse’ delivered’ to mea 
_ of fivé thousand and four hundred dollars, drawn 
_. by Cuvillier and endorsed by Mr. St: Amant}. 
that “afterwards J. “‘Blanque, D,- Clark’ and Villeré. 
“came” “ollice. and after 
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CASES IN. SUPREME courn 
same; thatCuvillier camealso, and deliveredyta 
me:the complement of the saidsnotes, except 
five hundred dollars: which was to be drawn by: 
Bernoudy,; Cuwvillier telling. me that he was going 
to-wnite!for the'same to, Bernoudy, who.was then 
absent from. the’eity ; that P. Desse, whoacted 
as agent-of: Mr. Brognier Declouet‘in this: trans; 
action, often asked me whether all the notes had al- 
ready been deposited in my bands: on my ansy 
wering that’ there was;still wanting one: of five 
hundred dollars, P, Desse requested: me.to inform 
as it should have been left with:me, 
onder that Brognier Declouet should 

and sign thé said act and. deliver’ those whichhe 
Kad in his, power: drawn, by Cuvillier the 
‘Jatter game afterwards; and. inquired: whether 
Brognier, Declouet had deposited the said notes 
in my hands, I answered negatively, obger'ying 
I thought BrognierDeclouet: would 
ity till the. twenty-two thausanid: dollars ofinotes 
totally in my. power; that. then Cuvillier 
fold was a distrust, out of season on the part 
Bragnier’ Declouet, and he went out, telingme 
that he was going to speak of it to P: Desse, 
Qn the same day, or one or two days after, 
Desse or Brognier ‘Declouet, I do not. recollect 
which of them, came to my office, and delivered 
“me the, notes, drawn by) Cuvillier ; that things — 
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STATE or LOUISIANA, 


followings daring. which period Brognier: ist 
times from me whether thetwenty= 
two thousand dollars’ of. notes. were: in. my power, 
to which I answered in the negative and informed 
--hin.that ‘Cuvillier had told me that B,..Bernoudy 
intending to. oblige himself only. for. 500, dollars 
had forwarded his two notes of $250. ‘each; one’ 
payable-on the: lst of, April. 1813, the other, 
"the Astof April 1814. >. 
on the 24th; of 1813, 
to my office, and inquired’ whether 
Montégut had .not been there, on 
‘swering. that he had not,: Brognier. Declouet, in- 
formed me that. J. Montégut had agreed: to, give 
_ his two. notes amounting together to the sum of 
~ $00. dollars jin, order to. complete the: sum 
*22,000. dollars : that very moment, J. 
game in, made and’ subscribed the said two notes’ 
delivered. them to me; then, B. Declouet. 
asked me the act in order to. sign it, and, after 
having read it, he observed to me that I had omitted 
‘toinsert in.ita condition, which had been agreed 
upon between Desse and Cuavillier, and. which 
was. that he, Brognier Déclouet, intended. to’ 
_ servea portion of the mortgage, corresponding to. 
~ sich; of the notes, as should not be punctually 
paid, on. their becoming due; observing that 
‘though the twenty-two persons. with: whom, he 
had to deal’ were extremely. solid, events could © 


bappen, in ‘the: course which could 
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given some by: Cuvillier; ‘then B.Declouet asked 


not be. foreseen “that: ahswered .to 
Declouet ‘that I did-not:think. that P, ‘Dest 
‘eer “mentioned to: -me that condition, and that Thad 

passed the act conformably to the rough: ikea 


me.whether ‘there ‘was. no possibility. of adding: 
that condition to the act ; to. which I a 
thereswwasone, if all the parties should agree to its. 
“and that was by-making in the margin-of the acta 2 
‘peferenge which should be signed by all:the parties, 
and: Brognier Declouet’ to” go'-and | 
Soulié or J. Blanque in order'to agree-on' that 
 meference.s that Brognitr Declouet, after telling 4 
mnethat he was going to try to see those: gentle- - 
men, went dut of my office. That after about 
quartet of an hour he came: in again, telling 
he not’ been able to see any 
gentlemen ; that P. Desse who had come with 
Declouet. endeavoured. to make orie remember. 
that hé had mentioned to me the condition afore-” 
gaid:s and I told him, 2 was-’the rea}. truth, 
if he’ had- entirely. forgotten it; 
thats then,:told Brognier Declouet that I ‘was’: 


<g¢ing to make in the margin. of the said” ‘act 
reference above mentioned which would be signed 
tpy the assignees in case they should acquiesce to it q 
bull; that Brognier Declouet looking at B.- | 
‘Marigny, one Of the assignees who was in my 4 ia 
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woitld occasion the least difficilty, to 
whidh By “Marigny answered that he did not think: 
it would then'made,-in thé matgin ofthe 
said’act, the said reference, avd fead itito Brognier 
 Deolouet, in‘presenice of Morel; Maris 
gny and Dessé then’ present, after. which all these 
gentlemen.» withdrew ; ‘that about ‘ten: ‘minutes 
q ~ after; J. Blanque came’into my office, ‘asking ford 
and’ coming near the desk, which’ my 
4 a id was stillJaying open’ at the-place where the 
‘said-actis written, “ell,” said he, “how farhave 
proceeded concerning this act 2”) And in: the 
mean time.as he seemed to read it over. he stretched 
outhis hand, took a pen, ' and, without informing me-_ 
ofhigintention; blotted out his signature; thatI told) 
‘Blanque he ‘was very *wrong in doing what he 
had done, ‘without asking me whether he had 'the — 
that when-a party had signed an act 
hecould notannul his signature but by a counter. 


declaration ; that J. Blanque answered that’ he . 
| __-was master of his signaturé, as long: asthe other 
party had not signed and he rétired; that’ having 
 abgented myself from my office, on my my 


a brother, who is employed as aclerk in my office,’ 
informed’ me. that D. Clark had. also come and 
lites out his signature ; that afew minutes after, 
q Blanque’ aécompanied by J. Soulié came in, 
ahd: the latter after disputing somie time: on his . 

4 ight do dhe sme a 
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40 LN THE: SUPREME. 


‘00 do the ‘same with J. Villeré’s signature, Top: 
“posed it; that these gentlemen having withdrawn, 
‘alittle “While after, J. ‘Blanque dnd’ A. Cariby 
tovask'me for ‘theifipromissory notes, that\I 
answered them that I didnot think Icould deliver 
4 saidnotes:to'them, ‘considering. that'a deposit /had 
“been made in my hands by each of the two parties’ 
that it could only be by the consent: of, both 
parties that I could-return to each party: the-notes 
which I bad received from them ; that on-the:26th — 
of the sime month of August, Brégnier Declougt 
office~and onmy informing: chim ‘of 
all that had passed, ‘he’ told me>'thiat, -sineeythe. 
objected to the above mentioned 
tion, which occasioned the said reference; he would 
3 give it over and. he required me to transcribe 

, said act (leaving out the said condition)» which I 
-did-and Brognier Declouet ;signed the’ act ; ‘that 
the notes of the.- 
assignees, as it had bee agreed that they ‘shouldbe 
delivered to him as sobn as he ‘would have ‘signed 
aet by: which. he divested himself of his: pro. 
that I then begged Brognier Deciouct 
to permit me to keep-said notes in my power for a_ 
days more till I hid confered about this ‘matter 


"after; A. Caraby, “J, and Marigny. 
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‘with some person learned in the law that two dayé 


came to my ‘office and: required me toreceive their’ 
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several’ of the. assignees, who after *reading 
the'same ‘as well as the-said protest and "being 
me informed’ of alt that ‘happened, did sign - 


the same without ary hesitation that aboutitwo 
.. ttionths:after Brognier'Declouet cameto my Office 
sof the assignees, as being his® property, virtwe 
oftthe’said act; of the release 'P. Dessehhadentered 
of the judginent which had been obtained ‘against’ 
 Guvillier ana’St. Amant; ‘and of the 
 she, Brognier made = 
oft the'niores ‘drawn by Cavillier'y that»being per 
my conscience that said notes were effée: 
‘them to him. 


ie 
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ax#following were ‘rm the 
©» the first'draft of an act 
‘of a claim of Brognier Declouet ott Cuvillier, 
to’ Villeré and others. Cuvillier Desse were 
the first’ persons’. who spoke ‘to him about it, and - 
~ the latter’ handed hing a rough note of the terms of 
the cessiony Brognicr’ never’ read. the’ act “till 
qi thé day’ oh which the deposit of the: riotes ‘was 
«completed;'when -he‘came to sign it, which ihe 
did “not do, ‘alledging: the omission of a 
which he especially’ charged P. Desseito have 
“‘The'aet was then signed by 
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Soult andthe of 


tary and witnesses, for. the the 
tion of , thes Brognier. Declouet did not, of 


Brooms his: own head (de son chef) cause any clause to-be. 


‘inserted in ‘the act.: but, ‘Noticing the omission: 
~ alluded to, asked the deponent whether anew act 
would be; necessary,and was answered, ‘that with, 
the consent ‘of all : ‘parties the olause: might 
added, in the margin, by an apostille, 
signed by all-would be as valid asif: it was inthe 
body. of the act: whereupon. the deponent drew 


the clause, on a separate, piece of paper,.and, in~’ 


_ vited. Brognier Declouet to see either Soulié or. 
Blanque, were. considered’as, thé. agents: of 


the assignees and communicate the clause to them — 


and with their consent , it should be inserted. 


Brognier Declouet. effectively. wenty)out.-and 


returned, about one half- of an hour after, saying 
he was unable. to find either, of the ‘gentlemen, » 
and, as it was late, the business should be,postponed 
tithe next’ day, when the Notary, of. his own 


accord, proposed to insert the clause, adding that if 
the did not consent, it should be annul. 


which: Brognier Decloued assented, 
but did not then, ner at. any time after sign. 
“act. Blanque never presented himself to the depo- 


nent.as clothed with. the powers of the assignees; 


 Cuyillier and. Desse,, when. giving directions. for. 
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q @ any authority. from the partion: 
Clarkyafter ‘etasinig their signatures; recom- Fw 
mended: tothe deponent, not to’ part’ with the. 
notes. days after, Brognier Declouet;re~ 
deponent.to the-act, without | 
the'clauisein the margin, objected to’ by some’of = 
assignees, which being done: Brognier 
being” ignorant whether they ‘deliver 
‘would “take’ advice, and consider himselfas 
holding’ the riétes for Brognier Declouet; if'ttie 
really a right to" them loafer this he 
dréw, at the request of of the the 


By the Court. of this 
_ altogether on‘a’clear view’ of the principal facts, a3 
 they’stand’by themselves, when disengaged from 


being indebted to. 
Declouet, one of the appellants, in a sum~ 
$.27,000 payable at one, two, ‘three, four-and 
. five years, for the’price, or-the residue of the price, 
of some: real estate, which he had: bought from 
him, and. finding himself unable to satisfy that 
it ve contrived from. 
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tiventy-two. individuals of his » 
among whom’ were the appellees, promise. to. 
pay Brognier, in their own -indiyidual»notes, » ‘The, 
Understanding of the parties, so far as the inten 
tion’ of each: may.’bé conjectured: from: the -acts, 
~ and declarations. of some of them, seems to have: | 
been ‘that. Brognier Declouet should. transfer. to: . 
"these sl is actions 
against) Civillier, and that should thereupon 


receive from: them their own individyal obligations 
at one and two years, to the amount of 22,000... 


» 


‘Phis arrangement was negociated between Pierre 
agent.of Rrognier Declouet, and Ambroise 
‘Cuvillier. John Soulié, one of the twenty-two’ 
“persons ‘above mentioned, supposed by Desse to 
- have power tovact in the name of them all, had: 
some. conversations, with P.,Desse upon 
the subject ; but. never entered. into any discus... 
_ sion with him concerning the contemplated con-, 
~ ditions of the contract. Those: conditions, were 
reduced to, writing onthe 2d.of June 1812, 
Michel de Armas, Notary Public, conformably — 
to a sketch which Cuvillier Gave him... The princi: 
pal outlines: of them ,are, that. in‘cdnsideration of 
the sum: of 22,000, paid.to Brognier Declouet 
by. the. twenty-two individuals therein nameéd,: in. 
their own several promissory notes at one ‘and _ 


¢wovyears, he transfers to them his ‘claim against 


Cuvillier amounting to. the sum of $27,000, as 
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THE STATE or: LOUISIANA, | | 
to said Civillier: ‘that he to'them five 
 “notes'of the said. Cuvillier endorsed, Alexander 
St: Amant, each of the’ sum ‘of which 
been copsented by Cuvillier and: St..Amant q 
to facilitate the disposal ‘of the aforesaid sum: of 
27,000 and ‘that he subrogates them to. all his, 
“rights; actions cand mortgages against Cuvillier. 
“Soulié, after having read the ‘instrument, signed. 
jt,and delivered’to Notary some of the pro-.- 
missory “notes which’ weré to. be’ the price, of 
Brognier’s transfér, telling the Notary that after 
Cuvillier should have’ brouzht him the 
“off the promissory notes, and after Brognier‘should’ 
complied on his side with his 
releasing a certain judicial mortgage obtained 
‘against St. Amant, on the first of the above men- 
endorsements, by. delivering. the” notes 
by Civillier and endorséd by ‘Sees. 
-Arhant, and by: affixing his’signature to the con-- 
tract, he might then deliver him all, the said 
notes of the twenty-two: assiguees. Some 
time after‘Soulié had signed’ the contract, three 
of the twenty-two partits came in and 
ithe notes, however, being not yet p 
"inthe hands of the’ Notary, Brognier did not then 
examine ‘the stipdlations of the instrument. 
time, one’ of the twenty-two parties 
. having expressed that he would not bind himself . 
for oné thousand: dollars, -but only for ‘five. hun. 


3 
i 
4 4 
: 
» 
RE 
‘ie 
5 
«3 
5 
i 


East. evict third subscriber, wlio would, assumes the, payment A 
of the: remaining five hundred dollars, in. order to 


= fill up the sum of. $22,000, originally agreed 
_upon, This circumstance having caused some 
‘more delay, near t three months clapsed fram the day 
on which the instrument is dated, before the sum of - 
$22,000 was completed. On the . 24th of 
August, Joseph Montégut junr. bécame a party: 
 €o the contract and delivered his ‘ngtes for the - 
500 remaining, Brognier Declouet then ‘took 
yp the instrument, read it for the first time, 

Ginding that i it- did not contain a clause, which’ be 

deemed important to his interest, to'wit, a reserve | 

of his mortgage on Cuvillier’s purchase for so 
“auch of the $ 22,000 as might happen not.to be 
paid on. the’ notes becpming duc, he refused to” 


“sign the act as it was, and: signified his intention 
to. have this clause inserted. The clause-was 
afterwards added’ i in the ‘margin; and. on disco. 


vering this alteration, and being informaed * of 
Brognier’s refusal to, sign the’ instrument, three. 
of. the four who had signed it, blotted “out, their 
signatures, _Brognier finding then that he could 
metobtain the consent of the parties to the addi-’ 
of this clause, caused the Notary to transcribe 
the instrament as jt stood before this alteration, 
| and: signed it. Of the twenty- three other patties, 
eight only appear to have signed. Some . time 
‘after, Brognier prevailed upon the Notary to 
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oF STATE 0 oF LOUISIANA. 

, q the present suit in. the Court of the First District . Biosci 
the recovery of their notes or of their amount 
and obtained there the verdict and from 


are the “whicly has to” 
Ist. whether the contract intended by the 
parties ‘was ever.completed,; ‘and Qdly. whether: 
supposing the contract not to'have been. entirely’. 
completed,” the parties could recede from . their. 
- promise, at that stage’ of the agreement, uhder the x 
2 the’ ‘frst to wit, whether this 
contract. was ever” completed, the inquiry which 
naturally presents itself is, in what manner do, we. 
‘sce that each of the twenty-t:vo persons sang 
‘to be parties to this: agreement did-agree with. — 
on’ the conditions of the contemplated 
contract? This could be’ done only. in one 
|. ‘two ways, either by giving their special power to ~ 


some-person to represent them, or by 
by one to those cdnditions. to their 
having authoriged | any person to. contract in. their 
; name, there is no evidence of it'in any 
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GASES. THE SUPREME court a 


‘might be presumed, ‘that they. intended to a 
rise J. Soulié to act for them, is the delivery, of 


some:of the notes into his hands ;. but other notes 


were delivered to Cuvillier ; Soulié the agent 


of some, and Cuvillier the agent ‘of the. others ? 
-" Besides, i is the delivery of these notes an evidence * 
of the intention of the parties as to the conditions - 


on ‘which | they were to be given to Brognier. 2 3 


The. declaration of .Desse, as to the agency of 
 Soulié, is ot more satisfactory, . Soulié told 


him that the, other subscribérs had authorised him! 


to: treat of the of: Brognier’s 


; claim against Cuvillier. Is this assertion of Soulié 


‘sufficient evidence of the power given to hint by. 
the other subscribers And if it should be, does. 


explain the extent of that power ? ‘Does. it 


_, Show that they had bound. themselves to abide by 
"what he should stipulate 2? Desse himself 
so far from considering Soulié as the attorney in’ 
fact’ of the others, that he did-not enter ‘into 
with him touching tthe: of 
contemplated | contract. 

_ Ir is very plain that’ the twenty-two 
ee of the notes, though they 3 may have employ-_ 
ed Soulié to take the ste ps preparatory to the 


_contraet, reserved themselves fizally to agree 


or digagree..to- the conditions of ‘it, when they. ‘ 
should be reduced to owriting and communicated: 
tothem. Of that there needs be fo’ other evidence. 


that each of them was to put his signature to, 
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the: ‘contract. “But: ‘supposing’ Soulié” to 
been. by: them fully authorised to. contract with 
Brogniee; i in their namey it. does: by no means, 
follow that. the: contract was ever “completed -be- | 


~-coittract were reduced to writing’ as. understood 

Cuvillier and Soulié; when Brognier 

“came to read them, he found that they were not 
to which he would assent; Ae re- 
| fused, to sign.them, and caused them to be altered. 

The. contract therefore was'not complete : there 
_ clause-on which the parties’ had not 
and in that situation of things some of.the 
_ parties having thought fit to recede, end 
eertidinly put to the ‘contemplated agreement asto 
them. In vain did Brognier withdraw his demand: 
- afterwards, ‘and yield to their own: terms. If they’ 
were’one, moment at liberty to retract, and did‘so, 
they were completely discharged, and no, act of 
the other. party could bind them again. 
Let us add to this that. should: no such 
cumstance’ have. taken: place, still the parties might _ * 


i . have recanted before. signing, because itisaprinci- 

ple of our laws that where’ it has been agreed that ~ 
.the contract should’ be teduced to writing, until) 
a “jt is -actually, , written. and signed: by -all parties, 
4 either of them may recede. Febrero-de. Contrates 
7, sect. 1, no, 19, See algo: 
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tween them and Brognier. The conditions of the 
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Bor) it is said: that'in this case the” | 4 
Were not at liberty to recede, because the other 


teacting ‘party had'been induced to make’ sacri. 
fices towards the performance of the contract’ on 
MOONEE’ his part. Ti support of this, the appellant cited 
 Pothier’s Contrat de Rente, chap. 4, sect. 3. 
Before examining’ whether any and what “degree 
of analogy exists between this. case and that 
poged’by Pothier,’ we ought first to ascertain whe- 
ther it be true that the appellees have réceded from 
; and that brings: us back fo the ques- 
tions was any contract ‘entered into between’ 
 Brognier” and the appellants.? For unless the 
teems'of the contract were finally agreed ‘upon, 
there cdn have been-no such a thing as a retracta-— 
‘ion, a retractation supposing” always: a previous 
consent. But, admitting the conditions. of the 
++. @ontract to have been agreed to an both sides, 
what were these conditions ? Certainly those 
"which" were inserted in the. original instrument, 
signed: by some of the parties, and” afterwards 
recognised by Brognier. His reserve ofa mort. 
gage on Cuvillicr’s property never can have. been 
_.one of the conditions accepted by the assivnees of” q 
all his rights, actions and mortgages against 
Cxtvilhter, for itis at war with the spirit and the 
the whole transaction. Jt shows itself'to. 
have béen an after-thought, and proves that the 
recanting party was Brognicr himself, who after | 
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a fied his mtention to retain the most; important.of 
to wit, his mortgage on Cuvillier’s q 
_ If, therefore, an’ opportunity. was.them 
2 to withdraw. frota. the, ins, 
tended contract, Brognier bas none to blame. but-. 
‘himself. » The same,may . be ‘said-of the sacrifice 
qa “which he made when he released the. judgment - 
obtained against, St, Amand. If the conditions 
not finally agreed . upon, why. was,he.so 
what. was not yet an obliga- 
4 tion, on his part ? If on the conteary, the terms 
on both sides, they raust have been 
those which were expressed, in theinstrament as - 
‘he, ~by -his recantation, release the other oe 
their engagement? > 
may be further observed that the discharge 
of the judgment obtained against St. Amant pon. 
a one of the five notes’ bearing his. endorsement — 
. a does not appear to have been any part of, the con- 
ditions of the contract,: as understood by all the 
. parties; it not only makes no ‘part ofthe stipula~ 
tions contained in the instrument ; but is 4 depar- 
a 4 “ture from the obligation there- agreed’ to by 
a. 3 _ Brognier to deliver to the assignees the five notes - 
gubgcribed by Cuvillier with the endorsement” of 
‘St. Amant, completing the: sum 
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CASES IN. THE SUPREME court 


that the contract, intended to be'entered into be. 
tween the parties, was never completed ; ‘and sup- 
posing it to have been carried too-far for any q 
retract without | causing prejudice to’. 
‘the other, the first departure from’ it was the act 


‘ais the hands of the Notary Public to await the "7 
consummation of the.intended agreement, ought 
therefore to have been returhed to the subscribers. 
ofthem, when théy’ signified their determination 

to complete the. contract... The surrender 
notes to Brognier, however innocent may, 
have’ ‘been the intentions of the’ depositary, ‘was: , 


certainly i and the appellees ought not to” 


judgment of the District 
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| gave judgment for the, defendant, upon’ Cocuman. 

= 4 _ the construction of the 226th article of the: Civil Whenever > 
Code, in page 306.) “The: plaintiffs, believing’ this signa 

case formed an exception to that rule,» append? 

from. that judgment. There is a bill of excep- 

suit is founded upon a transaction, which happen- al. 


edat Natchez, and none of the: parties to the con: writing. 
reside in this.state.. ‘The defendant-is 
executorand heir of his: brother; George’ Cochran, 
deceased, and also as being’‘a partner’ of the: firm 
_* of Cochran and Douglass who, it is alledged, receiv E 
cotton, to be gined for the tolls, and ‘gave receipts, 
therefore, as was at that time custofmary todo! 
Those® receipts were transferred by endorsements, 
__ came into the possession. ‘of ‘the plaintiffs’ 
“testator, ‘in, the course of »biisiness:’ And the: 
question to be decided. in this Court is; which is 
gin receipts. The plaintiffs offered proof, by ‘wit- 
nesses; well: acquainted’ with the’ hand-writing of 
each of the persons, whose names are on the'paers. 
Thisisthe only proof such a.case is susceptible 
iig ‘of and is the mode practised in the courts of 
the country, where’ the -papers- were signed and 
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strict witness to such papers. | Nor is it at alk 
= to any: commercial’ instrument: and to apply ‘the: 


or “negociated out of the ‘state. .The rulés. of 


demanded, in controversy abroad, thin what was 


-sufficieat in the:place where the contract was, niade,. 


- to-establish Moreover, the rules of evidence in 


Kaims’ Prin. iE q. 563, 2 Strange 1127, 


The: 
see “a persom against whom an. 
to avow or disavow, his signature.” 
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of the 226th article of -the Code, torsuch. 
cases, would be to shut the courts: of this state, 
against all. suits. tobe prosecuted. on bills, drawn’ 


commerce réquire that no other proof should be: 


Commercial cases are not so strict absin others. 
Courts, relaxing’ the ‘strict rules ‘of law, accom: 


_ The following. are relied 


Dall. 16,17, 2 Johns. Cases 369,211, Peake’s 


present case, is not dne, in which the. rule con-. — |. 


act under private sigoature is produced is obliged 


incase he does disavowit, and there be no 
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two persons skilled” “dn this case” the defen- wes 
“dant, Uisavowed Signatures, there 


in the vanswer,. “pointing to that fact. 


The answer contains: ‘general | denial “only: of 
and singular ‘the facts” &e. But the ‘favowal 
_ required by the law is confined to the verity-of ithe 
- Signature and this: disavowal in’ our’ praetice,. 
» what the plea of non est factum is, in the common - 
aw'courts. ‘It should be direct aud positive, not 
by any; iriference, nor argumeintatively. alledged. 
And the truth ofthe plea should be-supported’by 
oath of the party. The fret’ ‘of one. 
well known to the party, and he. ought not’ 


allowed ‘to'deny it but upon his oath. be - 
his deed, ‘he can safely swear it is not, and “if 


will not swear, he should not ‘be'permitted "fo 


‘demand the proof it. Fhe rule of law 


ing “proof by <experts is. confined to the’single 
case of disavowal of the’ signature, and upon the 
rule expressio unius est eaclusio ‘ulterius, ‘does 

“not extend to or embrace the. present case. ‘Divest- 


ed. of the application of the rule about experts, the | 
plaintiffs? cause was fully. established, by legal proof 

~ and the judgment ofthe Court: shouldhave been 

forthe plaintiffs. We contend, with awell grounded 
confidence in thé soundness of the principles 


“have laid down, that the judgment’ of the District: 


‘Court ovight to be reversed. 
“many be the 
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CASES THE SUPREME court 


Disterthat some fixed rule of practice upon the ‘eis. 
‘should be established by this Court. Msera ext 


‘ 


4. 


case. depends wholly upon the construction of 
statute, When foreigners resort. to our courts’ 
fe aid, ‘our rules of evidence and practice: are not 


to be altered ‘for their accommodation. 


courts, itis true, must in the construction . of 
‘contracts ‘follow degem loci ;. bit: the remedy for: 
enforcing contracts must be conformable -altoge- 
“ther to. our own laws:+so far is this: principle ~ 
tecognized that the limitation. of the country in 
. which the action is brought, and not ‘that sin 
which the contract was made or the demand. arose, 
to be observed, 3 Dall. Caines 402,3 


Johns, Rep. 263, 2 Mass. T..Rep. 84,4 Wilson's . \ q 


Baton's Abridg. 472: then is: thé formal - 
Mdisavowal. required in this case by our statute? 
it be under oath ‘The plea of est 
= facta, at common law, need not be under oath: 
_ the disavowal of a privite writing should tiot’be 
formal than the denial ofa deed. And: when 


“ihe statute does not. prescribe an oath, the court. 


should not require These cotton receipts: ate 


the instruments on, which the action is 


with the proof of them it niust stand or fall. . The- 


answer denies all the allegations. of the petition; and 
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THE STATE, OF LODISEANA, 


the proof required by law. 


Sune 
_ denial too is sufficient notice to 


seasons The report ‘of experts is’ not cons. 
jury may. find contrary to.it 


their belief-of the hand-writing, of an’ individual 
from i its resemblance to that image’ of it, formed 
ithe mind by a previous inspection of it, Wit-— 
a “nesses and experts both draw their ‘conclusions 
‘be allowed to have the advantage in point 
original, to. which: they «can constantly refer 
comparison, and are not perplexed with any refer: 
€fice: to. amental‘imige. The may dperate’ 
| swith: hardship in ‘some cases, from the difficulty 
‘of proctiring ‘authentic signatures for comparison’s, 
but its certainty and safety counter. 


by’ the deceased D.. Clarky in ‘his 

which ‘his executors have’ sinée bis 
death-beconie parties ; the action is’ founded on 


no more than the opinion of witnesses 


vered at a gin in the Mississippi Territory, 


‘ 


_Seertain receipts for cotton, said to:hiave been deli 
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and exéoutor to-one of'the other partners. 
receipts: “were given inthe usual. form for that-arti. 
-Cecunan: Cle,when taken in\to be'cleaned by owners of gins, 
and, by the laws of the Mississippi Territory,are 
and have been regularly transferred to 
athe:testator ‘of the appellants by endorsement. 
the trial of the cause in ‘the District Court for, 
First District, from whence this appeal is’ _ 4 
"taken, the: plaintiffs inthe Court below, -who vare 4 
offered:as testimony the depo- 
sitions of certain persons residing ia the Meta ® 
‘Territory, to prove the hand-writing of those who,” 
signed the receipts, and also, two. competent 
“witnesses to prové the: same, fact and ~theshand- 
«writing of the persons who have endorsed them. 
testimony was objected to on the part of the 
ee the appellee, who was defendant in the 
District Court, because it is notin. éonfor- 
oe oe with that part of our Civil Code which © 
 gequires, in. certain cases, of instruments under 
private signature, that they should be verified q 
experts, or persons having skill to judge of ~~ 
“writing; which objection. was. sustained by the . 
Judge of the Court below, and ¢ on an exception. to, 

" “the opinion of the Judge, in supporting said objec- 
ion and refusing to receive and hear the testimony — 
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STATE OF LOUISIANA. 


isto give such a-reasonable, legal: 
construction. tothe provisions of the Civil/Code,:: Cocuaax, 
pelative to this kind of proof, as. may. 
“them from being mischievous in their operation on” 
the administration. of justice, and for this purpose 


sideration of the gentlemen, of the bar, some of 
their researches and opinions, on:this subject 


} 


4 able discussion. 


the tle of evidence the Civil Codes 
for, the verificatioh of acts wader private signature, 
2 kinds of private contracts in writing made between, 

citizens. of every profession. pursuit in lifes, 


may be produced, obliged for- 
mally: to avow, or disavow, his).signature, or. 
generat denial by a defendant or his counsel ofall. 
the allegations in. the, petition of plaintiff, who," 
commencesa:suit on such an instrument, sufficient 


tecontpelhim to resort. to,proof by experts? 
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whom. have been polite enough. tofavourus with 
general intportance ; and.the matter is : 
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Waew: contract is: made out of: 
dictional limits ofthe’ state, are'the’ liws 
Ea. toms of the: state or: territory whete-it thade 


every rule of evidence must be general’ .. 


aitiless'exceptions are made by positive laws wand. 
that. from: thé-manner in which this ule 1s! laid 
down, in the Civil Code, it is imperatives and in: 
cases where the disavowal is’ made, with: ‘suff. 
lent formality, the mode of- proof by experts, or. 
 pesorted to in the first distanee.;. but ‘that the 

party offering: this kind of testimony is not there, 
_. by pieeluded from producing any other legal 

evidence, which may be in: his’ power, eithen in aid. 


/ 


Th In relation to the second question, i 
sopinion. “oF the” Court, that the person, against 

whom ai action is brought on an act» under’ pri- 

-vaite signature, must, before” the plaintiff can 
-Gompelled to resort to proof by experts, formally 
‘solemnly disavow’ his: signature in writing, 
digned: ‘by himself swith his ‘own proper 
writing: This we think the safest-construction — 


its operation ‘on ‘every description. of citi 
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or stare or 


dieformabact of the party ; and the sense and’spirit 
as-well’ as the letter of the" law will not be com: 
In the: course'of the argument, it was: 
insisted.on that’ this denial ought tobe ‘on oaths 
“} ©. the Code does not positively require that it dui 
anid: we think that judicial oaths ought not-be mul. 
fiplied; without absolute necessity. 
been said on this question it will ‘result; ‘that 
the:plaintiff, when this formal denial is notemmade _ 
the defendant, may, without the ‘necessity of | 
resorting in the first instance to” prove'his claim 
byvexperts, produce any other testimony, — 
which maybe in his power to give ithe cattse. 
“or ‘assigns, do-tigt declare that theyware 
that we believeit to tie 
admittedas a principle, in all tribunals, that the - 
or law of the ‘country: 
made)ought to govern ‘in suits: commenced>in 
anyother coyntry‘ on such contracts ; and-itdees 
appear by a law: of the Partidas that this principle 
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verification. But. it is manceessary 
this poiat absolutely, in, the, present case, 
There is sufficiently found.in the determination of the 
first and second questions, on which to. decide 


the 

‘whom the action is brought; but that he ts 
in adowble kind of capacity, both: as surviving 
company which carried on the Joust. 
cleaning gining cotton, in the Missis- 
Territory, and as her and executor ef one af 
the parwers,- the late Geo. Cofaran. ‘Thisoreates 
ssome ‘confusion in the ‘case, and is perhaps, met 
As suoviving partner, 
wectipts, he ought formally to have avowed or 
growed his signature: thishe hasnotdonc. fhe» 
astsiguithem, he wasmot hound:to amak@this 
dformal-avowal, or «isavowal, andincither-case amy 


Sumilar scases ‘by the tribunalsvof 
been admitted in this, without’ 
‘the:appeilants te resortan the Girst. 
__ proof ey compari 
considientd as heir and.excomtor, he 
does mat know the 
iimg er of shim, arhom the represents. 
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 offéred by the appeTtanes the course’ Of Wie LAA 
before him ‘and reqititing ithe proof by ; 


comparison of handwriting, the jedgiment there 


be revefsed and diinulled midthat 
remanded tothe District'Court, 
tried, with: instructions to the, Fudge: 
allMegal testimony, and such'as‘has beew ‘usually 
admittedin the tribunal of this’ 


compelling: the: appellants to resort ‘to proof "by 


appellants are the syndies, 
tanees, applied: to the appellee for‘ advice, and’? 
employed | him counsel toomake a‘voliitary 
petition’ and schedule, ‘assisted at 
"the ¢reditors, and rendered the other necessary 
setviees; “until: the <property’ of 


“delivered. to: the appellants. To 
“pensation for those: services, the appellee’instituted — 
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Babt, District: 


Diesict out of the funds in. the the 
cine wet judgment he 


aa case of Morse vs. the Syndics of Williamson: and . 
Patton, arite 282, that attorneys’ and counsellors’ 


are entitled to no privilege, for the payment of 


_ any. compensation above the taxed. fees, included 


2 in what is called. law charges. The: fate. of ;this 


‘demand and of the judgment rendered ont; would 


therefore be:settled by that decision, we-should: 


swhether the appellee thas any privilege as one of 
the creditors of Misotiére, but- whether the ser 


by him. rendered nominally. to 


as having no longer any, right to disposeof 


in that. situation he ig obliged) to 


employ counsel without having it: in-his power.to 
_ femunerate him. Must the services of that.equn. 


_ sel remain unsatisfied We thiik that whenever 


it does appear (and the contrary can ‘bardly be. 
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for they-areiin reality services \done to-the 

ereditots themselves. . What..that compensation 
ought to’ be must depend on-the importanee,ofthe 
setvieesand the.trouble whieh. the: counsel. may 
have:beén’at. the province. of the Court, 
before whom the settlement ‘ofthe . banktupt’s- 


to fix the quantum: of that 
this eases: it-was proved:that the. services 


appellee. were beneficial to. the estate of 
 Pankeupt, and’ the Court, below was right in 
allowing: him a ‘compensation.’ “The -error: com: 
a mnitted by: that Court’ consider this: 
claim against’ Misotiére, 

of the Parish Court so far as it grants'to 
-theappeliee a privilege’be reversed, andthat:judg. 
wient:be entered in favour of ‘said appellee for the 
7 four handred dollars to be paid himby the 
appellants out of the funds: 
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‘Am. attach. On ‘some property “Of theirs. ‘On their 
om an the attachment ‘was quashed ‘andthe! 4 


plaintiffs. abil of exceptions. Which ‘is: 


1 


it remembered that, on this feorth: mia 4 
| May tthe the by their 

in his ‘ease, and in support. of ‘the said 
motion, they proved, by two witnessesthe following 
facts to wit: that, at thetime the note mentioned 
the said plaintiffs? petition, was signed 

Eliot and Brazealy’ ‘they were copartnets in trade, 


“Port im the Mississippi Ferritory ; that Elliot 

hasever ‘since: and still does »reside there; that’ 

 Brazeal moved off with his family from Gibson. 
Port, about’ one year’ since, and it is: generally 


peported:ahd believed -at. Gibson: Pocty 

believed: by the said two: witnesses: that the said) 
Brazeal then moved to the- Parish. of Natchitoches 4 
State of Lousiana, and that he: has: ever 


ince and still does reside there and whenmhe was: | 
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dhaced in evidence, in, suppert of the said) motion 
nete mentioned in.the said plaintiffs’ 


‘by their coun- 
gel, insisted thut the,said be 
dismissed'and dissolved: whereupon che plaintifis 
bp their counsel required the opinion ofthe Court, 
of law whether uponcthis 
said: attachment. ought to 
and the said Court didthen and 
there give opiion, upon he suid question af 

“Babette: -make application for the protection and 
of our laws, they ‘cannot be allowed totake 
only-such part.of them:as-may answer their. pur. 
pose, but that they ‘are bound to conform them- - 


selves to their whole. iatent and provisoes, andin ite 


especially to our Civil Code: 
of obligations p. 288, | 


an: apromissory ‘note, | to order, payablempon 


*-@emand; cand that though the plaintiffs and Elliot, 
one of the defendants, live yet and carry on Susi-, 


messcas they did: at the time, in the same ‘place of 
the “Mississippi Tesritory where the said note. was 
enmsented, and,of.course where payment of 
to: be demanded, there is, nevertheless, ae legat 
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‘and therefore the attiichment cannot reach it: 
was. tha from the whole fight appear: that it wal” 
in ‘making the tribunaliof this | 
subservient tools»ofthe tricks; which: 

inhabitants” ‘of other states (or territories: would. 


‘the las ofa iberatand prosperous trade 
them. Considering finally thatthe factsion, 
 Wwere'not truly statéd since it. q 
onévof the defendants Brazeal lives: and j 
“possessing: considerable property. 
of the Court upon the said’ ques- 
This is an: fromthe 
ofthe Patish Court of the Parish of New: 
‘Orleans, by which’ theJadge' of that Courtdis- 
‘missed an attachment to. the 


of an act’ 
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. 


took: iplage after argumentyon 
co:shew cause, why the attachment should 
not be quashed. In theact above cited, there ate 


sated the other, by giving bond, to. 
yecord seat up to this‘Court, and: the opinion ‘of 
thesfacts stated. onthe part-of the appellants. are’ 
notiteuly.stated, orthat they are not stich 
decision in any situation of the cause it might 
icertainly shave ‘been more’ propetly applied in 
judgment on the merits; than ow the motion. 


jafithe defendants? counse! to quash the attachment, 
| -mordo we consider thedaw cited by ‘him: more | 
“applicable to adecision on a motion of this atures - 
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At 
‘ 


dismissal of an attachment. is. notvsuch) final 
Sar decision-as contemplated: by the. organising 
Supreme Court, from which.an: 
taken: where the defendant makes. 
appearance to: the suit and answers regularly oto: 
the plaintiff’s petition, 
afterwards ‘be dismissed for’ want. of regularity 
account ef proof to:the. satisfaction of:ithe 
Court that the facts on which it: was founded were 
stated, perhaps the decisions of dismissal 
the 
might still go onto final | 
as the! present 
‘was before. the: Parish! Gourt; the decision 


so far final as to authorise an appeal:from. its 


as they cannot regularly and safely proceed farther 


\ \ 


ao doubt ofits being aigeneral 
‘that pactnérs are: bound, jointly 


that they may be sue al the. ‘same action, or 


+ 
a ig 
. 
é 


for theappellants will otherwise bewithout redress, 


severally, Soy their | 


boy the Judge of that Court-must-béeonsi- 
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wetbeliene canndn 


“the benefit of extraordinary privileges ‘allowed to 


present action is commenced! Pek 
cannot reach them : cirowtiistalice, whichiin the 
case iaceitizen of this state-would authorisean 
4 tachment ‘against his property, ‘and arevof 


reason cain be alledgedy why they should nob enjoy 
suitots, by laws,s such ‘asthe one 


ra. 


sbpi, sachet 
Son 
RG. 


opinion-that the rule is applicable to:persons ithe’ 
ordered, adjudged anddeoreed 
Courthereversed’ 
a the same-state and condition in which it was be-* 


 Maxent, by two separate deeds, a plantation “Cole 


New Orta for $72,000, ard negroes for 
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declaration of his intention as to. - 
he wished an imputation to be made. 
decease-of St. ‘hhis-widow: 
_ and thé-syndics of his-estate brought anaction:for 
No interest, liquidation of what might remain due as.the balan: 
the action was piending,.by acdécret ofthe 
Of all thé parties; the payment of 41/985, 75; .on 
the two debts, find teferred:the- 

the defendant obtained from the: 

by which, a diminution of $:28,751,:85, wasallow-: 
him on the price of the plantation:sold 

by Se Maxerit; on the growrid that the vendor hid, 

“Taw: plaintiff brought the present ‘suit: 
dn the Court; of the First District of this-state, 
obtained. a judgment forthe ‘sum of $2170, 80, 
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which beforeit might’have any effect saast | 
been matured by a fimaldecree. 

are as productive as land, and pevhaps 


Moreau, for the defendant. "The District Gotirt 
diate, in its decree of the 5th: of April) 
“the consént of the widow and 
that payments nfade by Sigur amount ito 
985, 75." 
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we deed of for ther Boe 


interest nonelis-then due, 


jects susceptible of being hired, as prodacing 
-a'tévenue, altho’ they do so by being hired out,or 
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Court. below was right in considering ‘ge 


"appellant, contends that the Judge below has erred; gi 


considering the judgment of the:Spenish. 

‘Tribunal tendered.on the Sth May 1797, by, which 
the»elaimis of the parties, were:at that periodliquie,  - 

agrecably tothe report of Ximenes, and on which 


anorder of scisure was obtained for the balance. 
In refusing’ to-allow. interest; on. 6000,) 
‘the price of certain purchased: by the 


_a¢count of a deficiency,of the land, and in 
 herecovered 25,000 and upwards... 
lr being admitted ‘that, the judgment of the, 
District Court: is,” in. all:.other respects, correct 


ta 
dation and judgment of the Spanish ‘Fribunal con- 


clusive between the parties, whether it be. 
as air absolute decision-of that 
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that interest. can-be claimed on debts due, only 
from the judicial demand) except by. ‘corivention & Max 


agreement, or for #rimoveable property, sti 
by its nature, as land and houses’; for dione 
of the District Court. We have no 
doubt of the correctness of the décisi ion, allow: 
the appellée the costs of tis suit for indem= 


‘, 
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that thé judgment of the District Court “ought to. 


‘ inst 2 
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afhifined 
Tris, 
with costs. 


the Judge of the First’ District, in changé'to the ofthe 
who tried the ‘cause in the Court ‘below consignee. 
also on a statement’ of facts. ‘comprising: 


Merits’ of the “suit; enables “us to’ ons a 
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CASES IN THE coun’ 


= and: ‘consequently venders. it! unnecessary, to 


commenced their action.agdinst the appellee 
to recover the amount of freight.on 200. hogsheads 
average, and demurage. It appears from the state- 
(ment of facts that the appellee; on the: 22d of 
‘January r811, shipped on board a ship calledthe ~ 
Margaret, of which the appelJants state themselves 


‘be awners, 200 hagsheads of sugar, tovbe 


cearried from the port of New-Orleans to New. 
‘Fisher, merchants. in that city, and that they were - 


perhogshead, with 5 per'ct, primageasaccustomed. 
"Phe vessel sailed from the port of New-Orleans 


driven on shore, at the English Turn, by 

unavoidable accidents, where she remained 

agtound: watil the second day of March. While 
the ship avas)in this situation, Morgan, the . 
3 dee, obtained from .a competent tribunal an order 
ef sequestration, and by. virtue of that order the 
_ . «Sugar forcibly taken from the vessel. 

the petition on which the sequestration was dllow- 


wy 


for account. and risk of Messrs. H.& 


to-pay freight on said sugar at the rate of }1 dollars .— : q 


on the 12th of February, and. on the same-day, rete 
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tored to him on account’ of the failureofthe 
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OF THE STATE OF LOUISIANA. 


in this action on three grounds, 
Because’ the appellants have not shewnthémsel: =. * 

ves'tobe the owners of the ship. QdiTheyhaveé 
just claim against Morgan the shipper: bes. 
cause fiom the terms of the bills of lading, they 
Were: to look to. the consignees for'payment of 
freight. - _ And 3, that the only remedy feft:them in 


observe’ that in no'part!of the pleadings, has it 
been denied, that the plaintiffs inthe Court blow; 
had a right to maintain this action ; «unless we are 
to.consider the general denial of all facts contained 
intheir petition, as: embracing the'cireumstanceof 
the want of proper parties to the suit} in theane 
~swer to the petition, the defendant prays nof thatthe ‘ 
suit should be dismissed, for want of proper parties, 
that the facts should be: enquired: of 
‘special jury’; by which he seems to-have waved... 
all objections to the appellants’ authorityto sue; = 
in the statement of facts it is admitted thatthey 


egonsigned this ship to agent the city. .of 
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CASES IN THE SUPREME COURT) 


Orleans. to late dispute their, 


ae "appellants? right.to recover against the appellee . in 
this.action, there can ‘be little doubt, . wthhatchad the 

"property: been suffered to remain: on board the 

‘wessel; and received by the consignces, they alone, 

from the stipulations in the. :bills of lading would 

have been bound to pay the freight. But pursuing 

' a different course of conduct, the consignor, the 

_ party contracting for the transportation and freight 


the sugar. {which it seems he. had. sold te-his 


arrests the ‘property in transit, pre- 

vents the vessel from regularly earning the freight 
on the goods, by carrying them to the place of des- 
tination, and consequently the delivery of them to 
the consignees, by which alone they 
Hiabletto pay the freight. This conduct of the appellee 
thas putit out of the power of the appellants ever 
to: obtain payment from his ognsignees; for they 


- being no party to the contract of affrcightment - 


i -couldpnet be bound by it, except on the receipt af 
property consigned ; and he, having. caused it 

to be stopped an its passage, and brought his actioa 
for restitution, myst now be considered so. far. 
_ | the owner,'as to-be bound to the payniént of freight 
according. to, his contract, liable to. pay the | 
freight, a question has, been-raised as to,the extent: 
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this liability, It is contended on the part of 
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OF THE OF LOUISE 


the that it should be only pro'rara’ 


periculi. This apportionment ‘of freight generally 
Makes place, when the’ ship. by’. ‘reason of! any: dis- Beane 


short of the: ‘place of desti- 
natién and is unable to’prosecuté and ‘complete 
In‘such a case'the master-may 


é 


cause'the goods be conveyed, by’ hiring ano- 
 ther’ship, and thus:entitle himsélf whole 


freight ; but if he declines doing this, andthe 
goods are received by the merchant, then he'is paid 
in proportion to the ‘voyage performed: and:thisis 
stated, by Adbot, in his Treatise on Shipping 336, —_ 
. to be according to a general rule of maritime law; es 
+ but. is:certainly not applicable to the case before 
\" the Court, wherein the master has been prevented: 
; -from carrying the property to the place of destina- 
tion solely by the act.‘of the Shipper of the goods: 
Claiming restitution’ of them &c. we mitst, there, , 
fore; regort to’ principles of law which 
Gases similar to the present. 

Ar is laid down in the Ordinance of Bilbao, ee 
che 18, 155, num. 9, that the shipper‘may, after, 
having laden the vessel, if he finds it convenient, 

annul the contract of affreightment ‘and take out“. 
his goods, on paying the captain half freight :.this 

“js applicable to cases where the ship has not left» 
port. In the same book and chap. 
page 160, num. itis stated that if a ship be 

«Stopped on her voyage, by a tempest, or other 
-socident, and return to the pa from which she 
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Bat Pitt has sailed (in a state fit: for navigation) and: 
shippers desire to, unload her, they-may do 


CASES SUPREME COURT. 


his fullfreight. . This principle 


‘Moxoax. we Conceive té bé in point for the case ‘now: to: be’ 


\ 


adjudged. “Morgan the shipper has caused the 


of the vessel and py thus 
acting has prevented the: master: from fulfilling 
‘his agreement : for it does appear that the ship was.” . 
‘soon after her misfortune 


Iw treating of the third 
“tion, made by the appellee’s counsel, itis only 
cessary to remark, that perhaps the appellants might 
the and’ supported their . 

intervening ‘in the suit commenced by Morgan_ 
vagainst his consignees, but it was optionalwith 


them to take that course or thé One they ‘pursued. 
The case of Kenner & al: vs. Morgan, -ante/ 
209, fias been ‘cited ‘in support of this objection. 


Tt is nothing like the presents ‘here the: action is, 
against the party contracting there it was 


~ against an officer who in the discharge of’ his duty 


Wr: areof épinton ‘that the is, 
pay the full freight of the sugar, ‘as. chimed 
the appellants ; but nothing on general 


“average or ‘primage? this ‘ast 
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OF THE STATE, OF LOUISIANA: 


ofthe goods and ought not be recovered. by the 7 

it to him. The circumstance of. this, vessel 

running aground.-is not such as to require a 

Demurage is never due except by express stipu- 

on Shipping, 992 and 


‘that the padgment of the District Court be reversed. 


and annulled, and proceeding to give such judg- - 

ment asin ouropinion ought then tohave beenren- 
- dered, it is farther ordered, adjudged and ‘decreed , 
‘that the appellants do recover from the appellee 
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PRAM vs. ALLEN, 


the Court... Thisisan action upon 


_an account current, unsettled between the parties, balance of am = 
- The plaintiff, here the appellee, claims a. 
‘and. the ‘appellant has pleaded the general issue. °° Plead 
Onthe trial of the cause below, the: appellant of- 

fered to. prove that the plaintiff had omitted in the 


Aggount ound, in 5 ‘but the 
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CASES IN THE'SUPREME COURT 


not pleaded: compensation Judgment 
_plea-of compensation can-be considered as inelud- 


-ed in the general issue : forit isa positive rule 


of our judicial proceedings, that compensation 
4 must be pleaded specially. Recop. de Cast. book — 


tit. 5, ‘The question is, whether thisisa 


case in which to have 


al: 


Irisa well principle, that 

takes: place only between debts which are both 

and liqhidated. Let us see whether 

principle is applicable here. Although debts, 

depending on accounts, are not considered in. law. 

as liquidated debts when the accounts may require 
a long discussion, Pothier on Obligations, part. 3, 


hap. 4, no. 592: yet, ifthe plaintiff had claimed, 
bee SER trom, the defendant, the amount of his own ac- 


count of goods furnished, there might’ have been 


Some reason for considering the defendant. as 


et ; ‘bound to oppose, by way of compensation or mu- 
~ tual demand, his own account of articles furnished 


tothe plaintiff. But'where, instead of demanding 
the price of the goods by him furnished, the — 
“plaintiff undértakes to’ oppose: the defendant's 
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elaim to his, vin order to: compare: them 
|... atd‘establish a balance between the two; there, it wm 
cannot. be said that either of the claims are Jiqui-. 
dated, for the. very object.of the. suit is:to: obtain 
that liquidation. _In such a case, both, accounts 
are-put at issue, and any. evidence tending to sup- 
"port or contradiét ‘the correctness of either 
quences, we will ‘find. it still. more.’ striking. 
Where one party demands ofan other the price of 
“things, which he has sold’-him, if, the defendant 
"does not. plead compensation, he may: indeed. be 
 ¢ondemped for the whole; but be can afterwards 
~ recover, in his turn, the amount of 
But, where a demand has been made of a balance » 
‘of accounts between two parties, and judgment 
__~has been rendered for that balance, such judgment 
might be considered as a bar against any claim. of 
gither party up to-that date; for it is in’ facta 
‘liquidation of their respective accounts untill then, _ 


_ From which it would follow, that should the plea 
- of compensation be deemed requisite in this case, _ 

instéad of having the effect of compelling 
the: party to resort to an other suit, it would put : 
vit out his power ever to recover 


Tue administration cannot in 
a such consequences. When the interpretation of 
its. rules leads to me destruction of we, 
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Bist may be sure that interpretation. is: wrong; - The 

4 reason of the general rule’ that cothpensation 4 

pleaded specially is easily conceived; but the 

judgment. of the Court of the First’ District 
‘and that the cause: be remanded to that 
"Court to be again tried; with instructions to; the 
Fudge to admit any legakvevidence which’ the 
appellant-‘may offer to prove the credits which he 

gontends he is entitled ‘to and which he says have 
been omitted in 1 the account current by. 
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